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Abstract

This research is concerned with studying and investigating the ethical and legal
protection from the risks of algorithmic biases, emerging from medical artificial
intelligence or MAI-powered hyper-technology. In the sphere of mental healthcare. The
study is divided into two sections, the first section is devoted to the MAI-ethics or ethical
norms and standards protecting the patients of mental disorders Al-powered misdiagnosis
and mistreatment due to MAI-algorithmic biases by mental healthcare providers. This
section focused on nine norms representing MAI ethics: transparency And the disclosure
of the information concerning the risks of Al-powered algorithmic biases arising from
MAI-systems, trust, honesty, empathy, confidentiality, fairness, especially algorithmic
fairness to revise biased algorithms or algorithmic biases, autonomy, accountability and
privacy or data protection. Whereas the second section is dedicated to the protective role
of the civil liability system to safeguard the patients of mental disorders form Al-powered
misdiagnosis and mistreatment due to MAI-algorithmic biases, according to the rules of
the Iraqi civil law No.40 of 1951. The problem of the research lies in the necessity of
regulating the most suitable civil liability system for protecting patients and compensating
them from the harms arising from Al-powered algorithmic biases in the field of mental
healthcare. This study adopted the analytical descriptive legal research methodology. The
main finding of this study is the necessity of applying the system of strict-liability as the
most suitable system of civil liability to compensate the damage caused by algorithmic
biases. Besides the necessity of adopting MAI-ethics and ethical norms and standards of
medical Al, in the field of healthcare in general, and mental healthcare in particular. The
researcher suggests some relevant recommendations to the Iragi law-maker.

Keywords: Mental Healthcare, Algorithmic Bias, MAl—-ethics, Civil Liability, Strict-Liability.

CAR






gasl|

Sl Sl (e A gilally DAY dleal) Allie eallly duhyy Conill 13 i)
eyl Ul b ¢ hall e lidaiayl ¢ KA1k G e aal) A8 LD e aalil) o) )l5al)
LS8 LAY ISV S pptinse (o Al cuey dpadilly A lial) daal
G Osilm ) (ampall dleall 35 S ABIAY) sulaally aellly elda Yl
Opealilly ¢ o liaial) 1AL Gaeseaall 2 00alls (el o Uadl e ciglial) clyylacay)
Alial) Agaall Ale )l lusgal el e lida o) o 1SA culslinl o lsall Saatl) e
e ihay) ¢ 1S3 @Al Jid acld dred Ao gl Cunal) 13 Jalu a8y Al
oo aalill ahylsall Saaill jlalia daleiall Cilashea) e = Lail)s 48ladl) : o ol
Alan sl ALaall ) Calalaally cialiay) o ALYy AR ¢ odal) e lidaial) o 1SA) Ak
c sl St WL A allad L) yload) Adaal) Loras Yy A0anlls ecilaglaall gy asg
S il Wl bl dlen s dpaa guaddls ale Luslly ¢ HLERY) dgya s Aliiusall 5305Y 15
Aonilly A liad) iyl (o gal) Elend Asaal A gpnall ol Sleal) ol ) aié
o)l 5l e Cpaalilly ¢ o lilaa) ¢ KAl (e sedall 20kl el cladl (g
NA0Y Al (£4) a3y Jhall a5l ae )l s o dall elidaal) oS bl
Alaad dee e 3V Al A gysall lbat) oy 12 2 gm g 8y5 i 8 Canll A e (4aS0 g
&b oo lilaay ¢ KA dase dal) BN CLED e daalill JhumY) (e ppaaisaiy oaaydll
csasl) a3l Caa ) pegie Aushyall Cai a8y A dilly Alial) Lmaal) dle ) Jlas
i sm gall Al gyanall wllai (3udai 85 yaim (e Al Leal] ciliagi i dyl) daidl) Ll
e Laa¥ls Sonill (e daalill Jlil) e Giarsntill el il gpnal) alas (e Ly JuadlS
Jlae 8 olal) colla ) oS LBIAY juleas el 58y i o Sl da) Al
Ealll #53) LS L agadll 4ny o dpiilly liell dmall dleylls Lo sas dmall dile )
- Shall il dlall ld Glpa gl ey

AR






SIS | (0 l9d) moncid!  Ackially dupunid] dumical Al ) - - L) S LadkS!
A pogd) Adgiund] Al Adgiund  plall oo lilao Y L)

Introduction

The introduction of the study encompasses the following items:

First: The Introductory Foreword to the Topic: The first section focused on the MAI-
ethics or ethical norms and standards protecting the patients of mental disorders Al-powered
misdiagnosis and mistreatment due to MAI-algorithmic biases by mental healthcare
providers. And the research studied nine ethical norms and standards concerning the medical
ethics and compare them with the ethics of medical Al. And these norms and standards.
Whereas the second section reviewed the protection provided by the civil liability system to
safeguard the patients of mental disorders form Al-powered misdiagnosis and mistreatment
due to MAI-algorithmic biases, according to the rules of the Iraqi civil law No.40 of 1951,
and evaluated the most suitable or appropriate type of the civil liability system to
compensate, indemnify or remunerate these patients.

Second: The significance of the study: The importance of this research is represented
by the ethical and legal protection provided to patients of mental disorders and
psychiatric diseases, from negative effects of Al-powered algorithmic biases, causing
Al-misdiagnosis and mistreatment.

Third: The objective of the study: The aim of this research is the attempt to to identify
the most suitable civil liability system that provides the legal protection provided to
patients of mental disorders in the sphere of medical Al, as well as making use of ethical
norms and standards to protect these types of patients in medical Al.

Fourth: The problematization of the research: The problem of this study lies in the
necessity of regulating the most suitable civil liability system for protecting patients and
compensating them from the harms arising from Al-powered algorithmic biases in the field
of mental healthcare. As well as the insufficiency or shortcoming as a result of the lack in the
MAI-ethics and ethical norms and standards of medical Al, governing the Al-enabled
mental healthcare services in general, and Al-mental healthcare in particular.

Fifth: The research methodology of the study: This research has adopted the
descriptive analytical legal research methodology.

Sixth: The plan of the study: This research has been divided into two sections. The
first section discusses the MAI-ethics and ethical norms and standards protecting the
mental healthcare receivers from algorithmic biases of Al-powered diagnosis and
treatment of mental healthcare providers, whereas the second section engaged in the
protective role of the civil liability system to safeguard the patients form the
probability of the occurrence of Al-algorithmic biases as follows:

oYy



First Section: The MAI-ethics or ethical norms and standards protecting the mental
healthcare receivers from Al-powered misdiagnosis and mistreatment due to MAI-
algorithmic biases by mental healthcare providers.

Second Section: The protective role of the civil liability system to safeguard the
patients of mental disorders form Al-powered misdiagnosis and mistreatment due to
MAI-algorithmic biases.

First Section

The MAI-ethics or Ethical Norms And Standards Protecting The Mental
Healthcare Receivers From Al-Powered Misdiagnosis And Mistreatment
Due To MAI-Algorithmic Biases By Mental Healthcare Providers

The concept of the MAI-ethics and ethical norms and standards protecting the
mental healthcare receivers (care seekers) from algorithmic biases of Al-powered
diagnosis and treatment of mental healthcare providers (care givers) entails us to
dedicate this section to the in-depth study and analysis of these norms or standards,
and the concept and types of algorithmic biases, as well as role of MAI-technologies in
the therapeutic relationship between care providers and care seekers as follows:

First Topic
The MAI-ethics and ethical norms and standards in the field of healthcare

The term "ethics" refers to "morality” in general, in spite of some differences
between them. It can be precisely defined® as the analysis of human actions from the
perspective of “good” and “evil,” or of “morally correct” and “morally wrong.”.
Therefore we shall study in this topic nine ethical norms and standards concerning the
medical ethics and compare them with the ethics of medical Al. And these norms and
standards are: the transparency, trust, honesty, empathy, confidentiality, fairness,
autonomy, accountability, privacy and data protection as follows:

First: Transparency: In medical ethics in general and ethics of medical Al in particular, the
transparency is relevant from two aspects: when it is related to the doctors', clinicians' and
physicians' obligation of the disclosure of the information concerning the risks of Al-
powered algorithmic biases arising from MAI-systems. and when it is related to the impact
of MAIl-systems on trust and autonomy®. Transparency aims to safeguard the patient
autonomy®. This aim could be realized by making the implementation and use of MAI

(1) Christoph Bartneck, Christoph Lutge, Alan Wagner and Sean Welsh , An Introduction to
Ethics in Robotics and Al , Springer Briefs in Ethics, 2021, p.19.

(2) Giovanni Rubeis, Ethics of Medical Al, Springer, 2024, p.73.

(3) Christoph Bartneck, Christoph Lutge, Alan Wagner and Sean Welsh , op Cit, p.36.
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technologies clear and transparent. For example, the Al-system should tell the patient that " |
am an Al mental healthcare assistant, and not a human mental healthcare assistant™.
Transparency must also be imposed in medical Al setting, particularly in Al-enabled mental
healthcare devices, by scrutinizing algorithms used in artificially intelligent applications for
mental health purposes. These algorithms could always be open to scrutiny ™.

Second: Trust: The trust is the confidence which is considered as the crucial enabler of a
successful therapeutic relationship between healthcare professionals and patients, as well
as patient autonomy'®, as well as being a mechanism of reducing complexity®. It is also
defined as a cornerstone of the therapeutic relationship®. Trust can be sub-categorized
into either social or interpersonal trust. The social trust affects the attitude of patients
towards the healthcare system as a whole. Whereas the interpersonal trust shapes the
therapeutic relationship between healthcare professionals and patients. And it is
classified into two sub-types: the cognitive and affective trust: in order for the cognitive
trust to be realized, three requirements should be satisfied: the doctors' expertise and
their communicative skills to explain medical facts in a comprehensible way for medical
laypersons, as well as their obligation of the disclosure of relevant information. Whereas
Affective trust relies on an emotional bond between doctors and patients that requires
mutual recognition and respect. Hence, empathy is a major factor in this relationship.

Third: Empathy: According to the medical ethics, honesty means ethically telling the
truth about diagnosis and prognosis, without exaggerating treatment effectiveness, nor
hiding its risks. therefore, a good doctor should combine medical skills and expertise
with ethical and interpersonal skills such as empathy and honesty®. The same is true
for the ethics of medical Al, Al systems and technologies must be designed and trained
to admit uncertainty. And must not pretend to know something they do not know.

Fourth: Empathy: The empathy, in medical ethics, is defined® as a highly complex skill
and ability to understand patients' emotions, feelings and sentiments. But in conformity with
the medical Al, it can be defined as designing and training MAI technologies and MAI-
systems to understand human impact before making decisions. It is to be noted that the
empathy is classified into two sub-categories: the first is the clinical empathy, and comes

(1) Amelia Fiske, Peter Henningsen, Alena Buyx, Your Robot Therapist Will See You Now: Ethical
Implications of Embodied Artificial Intelligence in Psychiatry, Psychology, and Psychotherapy,
JOURNAL OF MEDICAL INTERNET RESEARCH, Volume. 21, No. 5, 2019, p.6.

(2) Giovanni Rubeis, op Cit, p.64.

(3) Christoph Bartneck, Christoph Litge, Alan Wagner and Sean Welsh , op Cit, p.28.

(4) Giovanni Rubeis, op Cit, p.62.

(5) Giovanni Rubeis, ibid, p.165.

(6) Giovanni Rubeis, ibid, p.64.
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into line with medical ethics. The second is the artificial empathy or machine empathy
(empathetic Al) and goes in keeping with the medical Al. The clinical empathy comprises
understanding patients’ emotions, feelings and sentiments. And the doctors' ability to
respond to these emotions, feelings and sentiments, and integrate them into the decision-
making process™. The clinical empathy is a complex concept that tries to combine cognitive
empathy with a limited amount of affective (emotional empathy). This way, doctors should
be able to understand the emotional motivations of patients, integrate them into the decision-
making process, and communicate this understanding®, while at the same time remain
objective and rational®. This means that the clinical empathy is divided into two types: the
cognitive and affective (emotional) empathy. the cognitive empathy is the ability to
rationally understand the patient's emotions, feelings and sentiments. And affective empathy
is the ability to share these emotions, feelings and sentiments, and integrate them into the
decision-making process. To sum it up the clinical empathy aims at balancing cognitive and
affective  empathy. Whereas the artificial empathy or machine empathy, as an "emotion
AI"® s realized by MAI technologies and MAI-systems, particularly the "chatbot”, as a
social media forum and "ChatGPT", used as a “chatbot" assistant, and other social robots or
conversational "chatbots”, which have the ability to persuade patients®. Whether MAI is
empathetic or not is still a matter of debate, and requires considerable empirical research®.
But it seems unlikely that MAI technologies and MAI-systems will fully replace or
substitute human doctors in terms of empathy, and Empathetic Al, which could be used for
"chatbots" does not have "feeling" and "moral intuition" in the same way as human do.

Fifth: Confidentiality: The confidentiality is regarded as a main ethical principle in
medicine, and a safeguard that protects patients from stigma and other unwanted
consequences of disclosing their health status. The disclosure of this type of information
might affect the patients' career chances, social status, social relations and harm their
reputation. It should be said here that stigma is closely related or attached to illness®. But
some types of illness are more prone to stigma than others, first and foremost, mental illness.
Therefore, confidentiality is an important safeguard to protect patients from stigma®.

(1) Giovanni Rubeis, ibid, p.64.

(2) Bart Custers and Eduard Fosch-Villaronga, Law and Artificial Intelligence Regulating Al and
Applying Al in Legal Practice. Springer, 2022, p.62.

(3) Giovanni Rubeis, op Cit, p.64.

(4) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.62.

(5) Christoph Bartneck, Christoph Litge, Alan Wagner and Sean Welsh , op Cit, p.59.

(6) Giovanni Rubeis, op Cit, p.158.

(7) Christoph Bartneck, Christoph Litge, Alan Wagner and Sean Welsh , op Cit, p.22.

(8) Giovanni Rubeis, op Cit, p.65.

(9) Harry Borovick, Al and the Law: A Practical Guide to Using Artificial Intelligence Safely, A-
press Media, 2024, p.123.
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Sixth: Fairness: The fairness in Al means designing, developing, training, testing and using
Al systems and technologies. so that they achieve fair and just outcomes, and do not produce
unjustified bias or discrimination against individuals or groups, concerning some
characteristics, such as gender, ethnicity, religion, disability, or socioeconomic status.
Fairness also help MAI-technologies avoid or get rid of healthcare disparities and
inequities®, as well as evading algorithmic biases, which can harm patients®. And at the
same time achieve healthcare equity, justice and equality of treatment. Although the general
principle is that the design of the algorithm must be made in a fair and just way, known as
“fairness by design” ®. But the fairess can also be realized later in three phases. It is
common understanding that algorithmic fairness, which is considered as a best way to deal
with the algorithmic bias, is an ethical concept referring technical, statistical or mathematical
approaches that revise biased algorithms or algorithmic biases by using fairness metrics. The
developers can resolve bias problem by mathematical means. On a technological level, three
phases of machine learning techniques can be applied to realize algorithmic fairness: the
1.pre-processing, 2.in-processing, and 3.post-processing phases of the data analytics
process™”. The pre-processing phase include selecting appropriate data sets for training the
algorithms and making sure they do not contain bias. In the in-processing phase, developers
can implement parameters that prevent specific outcomes. In post-processing phase,
developers may revise algorithmic outcomes and recalibrate algorithms should bias occur.
they could continuously test algorithms for potential bias throughout data processing.

Seventh: Autonomy: The term autonomy has two meaning: the first in medical ethics
in general, which means the individual autonomy of will, and the second in the ethics
of medical Al and robotics®, which refers to an Al system’s or robot’s ability to
operate without human intervention. In medical ethics, the autonomy, which means the
individual's autonomy of will, has become an important ethical principle. It also means
that the patient's will is the crucial factor for the permissibility and legitimacy of
medical actions®. The principle of patient autonomy also implies that no medical
action can be taken against the explicit will of a competent person. This principle is
closely connected with another principle, that is to say, the principle of the patient's
informed consent, which safeguards the patient's will against any violation of the
principle of patient autonomy. The principle of the patient's informed consent implies

(1) Giovanni Rubeis, op Cit, p.127.
(2) Christoph Bartneck, Christoph Litge, Alan Wagner and Sean Welsh , op Cit, p.29.
(3) Bart Custers and Eduard Fosch-Villaronga, Law and Artificial Intelligence Regulating Al and
and Applying Al in Legal Practice. Springer, 2022, p.91.
(4) Giovanni Rubeis, op Cit, p.129.
(5) Christoph Bartneck, Christoph Lutge, Alan Wagner and Sean Welsh , op Cit, p.30.
(6) Giovanni Rubeis, op Cit, p.58.
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that before taking any medical action, such as performing diagnosis, therapy or surgical
intervention, doctors, physicians or clinicians have to inform the patient about the nature,
meaning, and consequences of the medical action, its benefits and risks, and also about
possible alternatives'). The patient enjoys or entertains the right or option either to accept or
reject that action. The patient's informed consent thus requires a thorough and
comprehensive patient information, communicated in a manner that allows laypersons
without any medical background knowledge to comprehend it. To sum it up, it can be said
that the informed consent is the basic prerequisite of patient autonomy. Concerning the
ethics of medical Al, MAI-technologies, like MAI-systems and MAI-powered robots, as
moral entities, possess some level of autonomy regarding decision-making and action,
without human intervention®. But the patient autonomy is highly affected or influenced by
two important variables: the mental illness and the bias. As for the mental illness®, the
specific nature of patient autonomy in mental healthcare completely differs from somatic
medicine. This is because the nature of mental illness that may directly affect autonomy as
the capability to make rational, self-directed decisions and perform well-informed decision-
making. Mental illness in general may negatively affect autonomy. The same holds true for
the bias which may also undermine the autonomy of patients. This may takes place at
different stages of the diagnosis and treatment. It may affect the patient's informed consent.
If the diagnosis of the patient's health status results from biased smart data, or MAI-powered
algorithmic bias, an informed decision for or against treatment options is not possible®.

Eighth: Accountability or Responsibility: Although the accountability or responsibility of
both the natural person and legal entities is completely legal matter®, but the question
whether MAI-systems can be held responsible for the biased outcomes of MAI-technologies
brought about or triggered by their algorithmic biases is still a matter of debate. This matter
can have both legal and ethical impacts, but we shall focus here on the impact relevant to the
Al-ethics of medical Al. When it comes to the matter of the responsibility or liability arising
from the algorithmic biases of medical Al, it can be said that the use of MAI-technologies
can lead to the responsibility of many Al-actors, who can be held responsible for
malfunctions or unintended outcomes of MAI-systems. Particularly at least eight types of
Al-actors are available in the context of the automated MAI-setting, and can influence or
affect the MAI-powered algorithmic software: The Al-designer, Al-developer, Al-trainer,
Al-tester, Al-processor, Al-operator, Al-manufacturer (producer), or even Al-end-user. The
main question here is whether MAI-technologies can be held responsible for an action they
perform or not. Two conflicting opinions answered this question: first some authors and

(1) Giovanni Rubeis, ibid, p.58.
(2) Christoph Bartneck, Christoph Litge, Alan Wagner and Sean Welsh , op Cit, p.30.
(3) Giovanni Rubeis, op Cit, p.198.
(4) Giovanni Rubeis, ibid, p.127.
(5) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.239.
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scholars™ argue that MAI-technologies that possess relative autonomy in making decisions,
solving problems and performing actions may appear as responsible agents. Two conditions
or requirements must be satisfied in order for MAI-technologies to enjoy or entertain
autonomy and be able to take responsibility: 1-knowledge 2-control. If a closer look is taken
at knowledge and control as conditions for responsibility, it could be argued that MAI
systems may satisfy both. The MAI-system is capable of foreseeing and expecting the
outcomes of its actions. This means that the system possesses the knowledge. At the same
time the MAI-system and robots in general are able to control and direct its movements
without the intervention of a human operator. Hence this opinion concludes that MAI
systems possess both knowledge and control. According to the second opinion other authors
and scholars® argues that the responsibility can only be ascribed or attributed to human
agents. Therefore computational entities like MAI-systems can not be made or held liable
for their actions. since liability is a crucial matter for the medical malpractice. And if
misdiagnosis or mistreatment takes place, and patients suffer harm from a wrong and biased
algorithmic decision, it is important to hold someone responsible in a legal sense. Therefore,
ascribing responsibility to the MAI-system would be a purely academic argument rather than
a practical exercise. This means that MAI-systems cannot be held responsible, and
responsibility for negative outcomes of a system has to be ascribed or attributed to those who
oversee or operate the system, and represented in the context of medicine by healthcare
professionals, like doctors , psychotherapists and nurses.

Ninth: Privacy: In medical ethics, the privacy as an ethical principle is a safeguard
and protection against unwanted access and exposure of the information concerning the
patient's mental health status®. This is known also as data privacy. The privacy can also be
defined as the right to not be observed®. But the participation of various and different agents
of healthcare professionals other than doctors, and the development of the state-of-the art
MAI-technologies made the disclosure of information to others outside the doctor-patient dyad
inevitable. In spite of this fact the protection of the data privacy is considered as a crucial factor
in therapeutic relationship between the doctor (care giver) and the patient (care seeker). Care
seekers (care receivers) can only disclose highly sensitive information and express their
emotions frankly to their care givers (care providers), if and only if care seekers trust care
givers to treat them with respect and protect their privacy. Hence, MAI technologies in mental
healthcare must be designed to enable and establish the fiduciary obligation of care givers®.
This obligation can be fulfilled by "data protection™ during "data collection", when both human
and virtual assistants collect personal data®. And known as "data privacy obligation"®.

(1) Giovanni Rubeis, op Cit, p.161.

(2) Christoph Bartneck, Christoph Lutge, Alan Wagner and Sean Welsh op Cit, p.41.
(3) Giovanni Rubeis, op Cit, p.66.

(4) Christoph Bartneck, Christoph Lutge, Alan Wagner and Sean Welsh , op Cit, p.61.
(5) Giovanni Rubeis, op Cit, p.198.

(6) Francisco Lara and Jan Deckers, Ethics of Artificial Intelligence, Springer, 2023, p.98.
(7) Harry Borovick, op Cit, p.123.
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Second Topic
The concept of MAI-powered algorithmic biases

The algorithm is defined® as a highly sophisticated or highly complicated long
sequence of computations, or a mathematical set of instructions aimed at making
decisions and solving problems. The MAI-bias or the bias relevant to the medical
artificial intelligence is defined® as an unfair input, processing or output leading to the
discrimination in the medical context. The MAI-bias or MAI-powered algorithmic bias
can be categorized into three main types: 1- Data bias (input bias). 2- algorithmic bias
(processing bias). 3- outcome bias (output bias) ©.

First: Data bias (input bias): Data bias signifies that the data used for developing, analyzing
or training algorithms already contain bias®. It can be sub-categorized into two sub-types:
statistical bias and societal bias. the statistical bias, known also as sample bias, sampling bias
or selection bias (unjust or unfair selection of data) ®. This type of bias occurs when the
selection of the data sample focuses on a limited number of variables that is insufficient to
adequately represent the complexity of the environment®. Whereas the societal bias occurs
when data represent unfair discrimination of individuals or groups®”.

Second: Algorithmic bias (processing bias): The algorithmic bias or processing bias takes
place when the processing of the output of an algorithm affects different individuals or
groups differently or discriminately®, in an unfair® or unjust way™®. This type of bias is
also sub-classified into two sub-categories taking place during the algorithmic data
processing: the overfitting bias and underfitting bias. overfitting bias occurs when the
algorithm learns from data that is too complex or contains useless information®Y, whereas
underfitting bias happens the training data, used to train the algorithm is being too specific or
not complex enough. When the algorithm is biased™®, it can exacerbate existing
discrimination and inequality®. Third: outcome bias (output bias): the outcome bias or
output bias occurs when the outcome or output of data processing by a MAI-systems or
MAI-technologies results in an unfair or unjust discrimination of individuals or

(1) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.8.
(2) Giovanni Rubeis, op Cit, p.119.

(3) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.89.
(4) Giovanni Rubeis, op Cit, p.120.

(5) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.89.
(6) Francisco Lara and Jan Deckers, op Cit , p.18.

(7) Giovanni Rubeis, op Cit, p.120.

(8) Francisco Lara and Jan Deckers, op Cit, p.18.

(9) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.89.
(10) Giovanni Rubeis, op Cit, p.122.

(11) Giovanni Rubeis, ibid, p.26.

(12) Amelia Fiske, Peter Henningsen, Alena Buyx, op Cit, p.6.
(13) Francisco Lara and Jan Deckers, op Cit, p.14.
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groups™. This type of bias can also be sub-categorized into two sub-classes: the
automation bias and confirmation bias: The automation bias refers to the tendency to
overrate the accuracy and overall performance of automated systems and result in
exacerbating discrimination and equality in output or outcomes®. It expresses an over-
over-reliance on the epistemic powers of Al-technologies and Al-systems®, and over-
confidence in the performance of the Al-powered algorithmic diagnosis and treatment.
Whereas the confirmation bias (conformation bias) which occurs when doctors or
clinicians focus on those data that confirm or conform their assumptions®.

Third Topic

The role of MAI-technologies in the therapeutic
relationship between care providers and care seekers

In the medical Al generally, and the automated MAI-setting in particular, the therapeutic
relationship in mental healthcare between care providers and care seekers is made up of
three important actors: the care giver (care provider), the care seeker (care receiver), as
well as the artificial agents represented by MAI-technologies and MAI-systems and other
robots®). It is relevant here that MAl-technologies can play three distinctive roles within the
the therapeutic relationship in mental healthcare in conformity with the roles of doctors in
this relationship: they can appear as enablers, mediators and substitutes. First the role of
the MAIl-system as an MAIl-enabler is realized by supporting dangerous or difficult
activities such as surgical practices, and by performing other time—consuming activities®©. It
It can also free doctors from tasks that are not directly related to patients. Second the role
of MAI-substitute for human doctors. Although it is common ground that MAI-systems can
neither be used to diagnose psychiatric diseases and mental disorders independently, nor
can prescribe medication autonomously, without the human intervention and supervision of
clinicians and physicians, but many MAI-systems, used in mental healthcare, can provide
nowadays immediate consultation and advice to the people suffering from psychological
problems and mental disorders, without the intervention of physicians or even MAIl-service
providers. It is to be noted that human doctors can be replaced in diagnosis of diseases,
for example the interpretation of (X-rays), decision-making as for selecting of the best
therapy options, or even performing surgical interventions!”). But the third and most
important role in our study is the role of MAI-mediator. The MAI-system can play a
considerable role as a mediator in mental healthcare, it has the inherent potential to shape
and prepare the encounter between doctors and patients through tele—healthcare,

(1) Giovanni Rubeis, op Cit , p.26.

(2) Francisco Lara and Jan Deckers, op Cit , p.14.
(3) Giovanni Rubeis, op Cit, p.124.

(4) Giovanni Rubeis, ibid , p.125.

(5) Giovanni Rubeis, op Cit, p.199 and 170.

(6) Harry Borovick, op Cit, p.174.

(7) Giovanni Rubeis, op Cit, p. 172.
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represented by two social media forums, platforms or virtual agents(!), namely chatbot and
Avatar®. The chatbot is a virtual assistant or artificial agent(3) which interacts with care
seekers. ChatGPT is used as a chatbot assistant and responded to randomly selected
patient questions. The same questions are to answered by human doctors. A team of
healthcare professionals evaluates the answers by both groups and can finds
sometimes that the chatbot’s responses to patients more empathetic than those by
human doctors. Whereas Avatar takes the form of virtual agent or even virtual
human. These MAI-system's algorithms are usually trained with thousands of
therapeutic conservations®. The idea behind the Avatar system is that care seekers
interact with a human-like virtual therapists that does not simply provide answers to
questions, but reacts to the emotional state of care seekers through comforting or
consoling responses. The system pretends to be empathic by giving comforting
comments, when the data shows that the care seeker might suffer from negative
emotions. The system is also able to simulate or mimic conversation by making small
talk as well as asking and responding to mental health-related questions(s). During
the conversation the system tracks eye movement, body language and voice
modulation, and interprets it to detect possible clues for disorder-related behavior or
emotions. One of the advantages of the Avatar could be its capability to to reach and
react with patients of psychiatric diseases and individuals mental disorders and
illnesses, who refuse therapy due to fears of stigmatization. Some care seekers might
be reluctant to disclose sensitive information to a human care giver and might feel
more comfortable sharing it with an artificial or virtual agent(6).

Second Section

The Protective Role Of The Civil Liability System To Safeguard The
Patients Of Mental Disorders Form Al-Powered Misdiagnosis And
Mistreatment Due To MAI-Algorithmic Biases

In addition to the role played by ethical norms and standards to protect patients of
psychiatric diseases and mental disorders form Al-powered misdiagnosis and mistreatment
due to MAl-algorithmic biases, the civil liability system, which is known as the sanction of
the breach of an obligation, can provide the suitable and appropriate legal protection of the
civil liability system form harms, injuries and traumas caused by these biases and errors.
Therefore we shall review in this section the protective role of the civil liability system, and
discuss briefly this role in the contractual liability and four types of extra-contractual or non-
contractual liability, namely the civil liability from personal acts, the vicarious liability, the
liability from mechanical machines and the strict-liability:

(1) Giovanni Rubeis, ibid , p.199 and 188.

(2) Harry Borovick, op Cit, p.173.

(3) Giovanni Rubeis, op Cit, p.199 and 196.

(4) Francisco Lara and Jan Deckers, op Cit, p.112.
(5) Giovanni Rubeis, op Cit, p.199 and 197.

(6) Francisco Lara and Jan Deckers, op Cit, p.113.
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First Topic

The Healthcare Provider's Contractual Liability From Al-
Powered Algorithmic Biases

The contractual liability is defined") as the sanction or penalty imposed for the breach of
the obligation arising from the contract. The contractual liability can only arise, if three basic
elements are available®, that is to say the fault committed by one of the contracting
parties, the damage inflicted to the other party and the causation or causal link between
them. Besides this type of liability necessitates the conclusion of valid and enforceable
medical contract between the healthcare provider (care giver) and healthcare receiver (care
seeker)(3), which generates binding contractual obligations(4).The Iragi civil code regulated
this types of civil liability in the article (168), which provided that (if specific performance by
the obligee is impossible, he will be adjudged to pay damages for non—performance of his
obligation, unless he establishes that the impossibility of the performance was due to a
cause beyond his control; the adjudication will be the same if he is late in the performance
of his obligation). But sometimes it is difficult to apply this type of civil liability in the
therapeutic relationship between the care giver and care seeker in the field of mental
healthcare, given the difficulty of the conclusion of the medical contract between care giver
and care seeker, because the patient's autonomy of will and informed consent could be
impaired and destroyed by psychiatric diseases and mental illnesses. And the mental
disorders may directly and negatively affect the patient autonomy as the capability to make
rational, self-directed decisions and perform well-informed decision—making. as well as the
difficulty to prove the causation or causal link between the fault represented by the care
provider's Al-powered algorithmic biases and the harm suffered by care seekers. Since
this causation could easily and simply be broken, cut-off or even disrupted by the
extraneous cause, which is embodied by various Al-actors like Al-designer, Al-developer,

Al-trainer, Al-tester, Al-processor, Al-operator, Al-manufacturer (producer).

(1) Abdul Majeed Al Hakim. The concise of the explanation of the general theory of obligations. Part one,
sources of Obligations. a comparison with Islamic Jurisprudence. Baghdad. 1963, P.401.

(2)Ahmed Salaman Shuhaib Al-Sa'adawi and Jawad Kadhum Jawad Sumaisem. The sources of
Obligations, A comparative study with civil laws and Islamic jurisprudence. Second Edition.
Zein juridique library. Beirut. 2017, P.204.

(3) the term care giver or provider refers to medical institutions and healthcare professionals,
including, doctors, nurses, therapists and psychotherapists, and sometimes care robots as
artificial agents. Whereas the term care seekers of receivers refers to patients. See Giovanni
Rubeis, op Cit, p.151 and 187.

(4) Munther Al-Fadhel, The Medium Commentary on the explanation of the civil law, A comparative
study between Islamic Jurisprudence and Arab and foreign laws, A study reinforced by opinions

of both the jurisprudence and judiciary. Aras Publishing house, Erbil, 2006. p.180.
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Second Topic

The Personal Civil Liability Arising From the Al-Powered
Algorithmic Biases

The emergence of this type of civil liability from personal acts in general, and personal
acts of algorithmic biases of medical Al necessitates that three basic elements or
fundamental requirements should be satisfied or available according to the rules of the
Iragi civil code No. (40) of 1951: 1- trespass, transgression or encroachment. 2-the damage
from which the aggrieved or injured party suffers. 3-the causal link or the causation. It is
relevant here that the article (204) of the Iraqgi civil code adopted the trespass or
transgression as the basic element of the civil liability arising from the personal unlawful
acts®, It does not adopt superficially or apparently the basic element of the fault®, This
can be inferred from the formulation of the article (204) which provides that (Every
trespass or transgression which causes other than the injuries mentioned in the preceding
Articles entails payment of compensation). As opposite to the first paragraph of the article
(186) which referred impliedly or implicitly to the fault rather than to the mere
transgression or trespass itself, because it requires that the intentional willfulness or
purposefulness be available, as well as the trespass or transgression for the extra-
contractual or negligent liability from personal acts to arise, and the transgressor or
trespasser will be obliged to compensate. This means that availability of both the
willfulness and trespass might form the basic element of fault itself®. It is to be noted here
that the distinction must be made between the fault and the trespass, that is considered as
merely the material element of the fault, made up of two elements: the material element,
that is to say, the encroachment (trespass), and the moral element, the prudence and
discernment™. The trespass is the deviation from the conduct or behavior of the reasonable
person surrounded or encircled by the same external circumstances of the perpetrator or
wrongdoer (tort-feasor), rather than by his or her internal circumstances®.

But the main weakness or vulnerability (shortcoming) of this type of civil liability is the
difficulty of the application in the scope of therapeutic relationship between the care giver
and care seeker in the field of MAI-enabled mental healthcare in general, and Al-powered
diagnosis and treatment in particular. Given the difficulty of proving the causation or causal
link between the fault represented by the care provider's Al-powered algorithmic biases and
the harm suffered by care seekers. Since this causation could be easily and simply broken,

(1) Ismat Abdul Majeed Baker. The general theory of obligations. Part one. in Arab civil laws. Al-
Thakira Publishing house. Baghdad. 2011. P.613.

(2) Suleiman Morcos. A thorough commentary on the explanation of the civil law, on the
obligations, the harmful act, and the civil liability. Part One. The general rules. Fifth Edition.
Cairo university press. 1992. P.183.

(3) Hasan Ali Al-Thannon .The extensive commentary on the explanation of the Civil Code.
Second part on the Fault. First Edition. Dar Wael for printing and publishing. 2006. P.142.

(4) Abdul Majeed Al-Hakkim, Abdul-Baki Al-Bakri, & Mohammed Taha Al-Basheer, The concise
of the general theory of obligations in the Iraqi civil law. Part one, the source of Obligations,
Baghdad, 1980. P.220.

(5) Abdul Majeed Al-Hakkim, Abdul-Baki Al-Bakri, & Mohammed Taha Al-Basheer, The concise
of the general theory of obligations in the Iraqgi Civil Law. Part one, ibid. P.260 and 220.
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cut-off or even disrupted by the extraneous cause, which is embodied by various Al-actors
like Al-designer, Al-developer, Al-trainer, Al-tester, Al-processor, Al-operator, Al-
manufacturer (producer). But the question which should be posed here is: how can the
causal link or causation be proved if many Al-actors gathered together simultaneously to
insert, introduce or incorporate Al-driven algorithmic biases into the sequence of the MAI-
powered algorithmic software, to negatively affect and distort the Al-machine-learning
algorithms, and it becomes impossible to ascribe or attribute liability to one Al-actor only?.
To answer this question we can say that in order to deal with this difficulty, the proof of the
causation or causal link can be fulfilled by having recourse to two theories: 1- the theory of the
equivalence of causation, and 2- the theory of adequate causation®.the theory of equivalence of
causation takes into account all the Al-powered algorithmic biases brought about by various Al-
actors, if they actively participated in triggering the harm. But theory of the equivalence of
causation distinguishes between the adequate and inadequate causation, and takes into
consideration the adequate cause rather than the inadequate cause, since the cause is regarded as
adequate if it has been proved that the damage or hurt was consequence of that cause.

Third Topic
The Vicarious Liability Arising From the
Al-Powered Algorithmic Biases

The vicarious liability is the accountability or responsibility of the employer from his or
her employee's harmful act®. The Iraqgi civil law regulated this type of civil liability in the
first paragraph of the article (219), which narrowly determines the concept of the
employer(3), and stipulates that (Government, municipalities and other institutions rendering
a public service as well as every person who exploits an industrial or commercial enterprise
are responsible for the damage (injury) caused by their employees if the injury resulted
from an encroachment committed by them in the course of their service).

There is a controversial argumentation concerning the difficulty of applying vicarious liability
on Al-technologies and MAI-systems, owing to the difficulty of qualifying or classifying these
systems as employees of the medical institutions and healthcare professionals, as well as the
juristic argumentation regarding the extent to which the these systems enjoy the legal personality.

An important question must be posed here: can the Al-technologies in general and
MAIl-systems and robots be considered as employees?. The answer of this question will
lead us to another question: can the Al-technologies and MAI-systems acquire the legal
personality?. Authors and scholars have differed in their opinions concerning the answer of
this question and legal personality of the Al-technologies, one of the scholars and

(1) Sabri Hamad Khater, The general theory of the obligation, the sources of the obligation A
comparative study, Second Edition, Hat-trick for distribution and publishing Erbil, 2024, p.348.

(2)Abdul Razaq Al Sanhouri. The Medium Commentary on the elucidation of the New Civil Code
(Al Wasit in the Explanation of New Civil Law). part One. The theory of obligations in
general. Sources of obligations. Contract-illegal act-Unjust enrichment-law. Al-Ma'arif
Publishing house. Alexandria.2004. p.1012.

(3) Munther Al-Fadhel, op Cit . p.361.
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authors(!) argues that the Al-technologies in general and MAI-systems and robots in
particular cannot acquire the legal personality, and consequently they cannot be considered
as employees. Therefore the owner of Al-technologies, and other operators, processors
and programmers cannot be vicariously liable as employers for the Al-Powered algorithmic
biases made by their MAI-systems and robots. thus It is difficult to consider the Al-
technologies as employees, Because they do not enjoy or entertain the legal personality.
Instead the employer, represented in our research by mental healthcare provider or giver
(medical institutions and healthcare professionals), can only be vicariously liable for the Al-
Powered algorithmic biases, arising or emerging from the biased Al-algorithm software,
introduced by Al-designer, Al-developer, or Al-trainer, and other Al-actors for learning the
machine. If one of these actors is supposedly connected to the the employer with a
contract of employment (labor contract), and subject to the relation of the subordination
imposed by the master on the servant®. To sum it up, this opinion argues that the liability
can only be ascribed or attributed to human agents rather than artificial agents, like Al-
technologies and MAI-systems. These smart technologies and systems can not have
obligations, and can not be held responsible, and responsibility for negative outcomes of a
system has to be ascribed to those who oversee or operate the system, and embodied by
healthcare professionals in the context of medicine.

But other scholars and authors® embrace a new opinion that Al-technologies in
general and MAI-systems and robots in particular, can enjoy or entertain the legal
personality but it can be classified legally as an ad hoc type of legal personality,
since these smart technologies and systems that possess relative autonomy in
making decisions and performing actions, may appear as responsible artificial agents.
To sum it up, Al-technologies as artificial agents can have a certain degree of
autonomous decision—making. This means that these smart systems are able to
perform their tasks without direct intervention by humans.

Fourth Topic

The Liability Arising From the Al-Powered Mechanical Machines
Generating Algorithmic Biases

The article (231) of the Iraqi civil law states that (Every person who has at his disposal
mechanical machines or such other things which require special care for protection against
injury shall be responsible for the injury caused thereby unless he can establish that he has
taken adequate precautions for preventing this injury without prejudice to any specific
provisions in this regard). According to this provision, it is relevant here that mechanical
machines moved by a driving force, whatever its source. And the things requiring special
care for protection against their harm are embodied by non-living things(“). This description

(1) Giovanni Rubeis, op Cit , p.161.

(2) Dara'a Hammad. The general theory of obligations. Part one sources of Obligations. Al-
Sanhouri Publishing house Beirut. 2016. p.403.

(3) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.252.

(4) Abdul Majeed Al-Hakkim, Abdul-Baki Al-Bakri, & Mohammed Taha Al-Basheer, The concise
of the general theory of obligations in the Iraqi Civil Law. Part one, op Cit. P.279.

orn



can be applied to the artificial intelligence, which can be considered as non-living things or
mechanical machines, generating Al-powered algorithmic biases, as a result of biased
algorithms(l). Analyzing the afore-mentioned provision, we can say that the phrase (every
person who has at his disposal mechanical machines, or in charge of these machines),
can be interpreted as medical institutions providing mental healthcare, and possessing Al-
technologies or MAI-systems, that cause Al-powered algorithmic biases. But the difficulty
of applying this type of civil liability is that the causation or causal link between rebuttable
presumption of fault (bias) and the harm placed on the patient, could easily and simply be
broken, cut-off or even disrupted by biases of the afore—-mentioned Al-actors. Therefore
the person in charge of the biased machine—learning algorithms can get rid of this liability,
or rid himself of it by two ways: First if he or she negates the rebuttable presumption of
fault (bias), by proving the fulfilment of the duty of care. Second if he or she negates
negate the causation by proving the extraneous cause.

Fifth Topic
The Strict-Liability From the Al-Powered Algorithmic Biases

The strict-liability is founded on the basic element of the damage (harm), without
needing to prove the element of the fault, represented by algorithmic biases, on which the
civil liability from personal illegal acts is based. The victim or the aggrieved (injured) party is
only required to prove the damage, upon which the strict-liability is based, and the causal link
or causation between the damage and the harmful act. If the victim succeeds in proving this
link, the defendant's strict liability will arise®. Because no one would be liable for the
consequences of the acts committed by the third party, which is neither acceptable legally nor
logically®. Therefore one of the Iragi civil code jurists defines the strict-liability as a type of
civil liability, which completely eliminates the concept of the fault, and is based only on the
concept of the damage, without proving the element of fault, on which the fault-based liability is
based. The strict-liability system may be the most suitable and most appropriate civil liability
system for Al-powered algorithmic biases, caused by various Al-actors. The suitability of this
system for compensating mental healthcare seekers from Al-powered diagnostic and curative
biases originates from the fact that it is based on the element of the damage rather than the
fault (bias), which is difficult to be proved, due to the multitude of such Al-actors as Al-
designer, Al-developer, Al-processor, Al-operator, Al-trainer, Al-tester, or Al-programmer,
who might break, cut-off or even disrupt the causal link or causation between the Al-powered
biases of anyone of them and the damage or harm placed on mental healthcare seekers. This
also means that the proof of the causal link between the harmful algorithmic biases and the
damage will be very difficult. Therefore, the strict-liability system would be the most
appropriate to compensate the damage caused by MAI-systems. Particularly when the Al-
powered algorithmic—software learns undesirable biases®).

(1) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.141.

(2) Ismat Abdul Majeed Baker. op Cit. P.606.

(3) Hasan Ali Al-Thannon .The extensive commentary on the explanation of the Civil Code. Third
part on the causal link. First Edition. Dar Wael for printing and publishing. 2006. P.6.

(4) Hasan Ali Al-Thannon, The extensive commentary on the explanation of the Civil Code.
Second part on the Fault. op Cit, P.9.

(5) Bart Custers and Eduard Fosch-Villaronga, op Cit, p.244.
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Conclusions

The conclusion is made up of both the findings and recommendations and as follows:

First: Findings: The study has reached the following findings:

1-

The study focused on nine ethical norms and standards concerning the medical
ethics and compare them with the ethics of medical Al. And these norms and
standards are: the transparency, trust, honesty, empathy, confidentiality, fairness,
autonomy, accountability, privacy and data protection.

Although MAI technologies and MAIl-systems, particularly the conversational
"chatbots’, as social media forums have the ability to persuade patients, and possess
what is known as artificial empathy "'machine empathy'. But it seems unlikely that
these MAI technologies and MAI-systems will fully replace or substitute human
doctors in terms of empathy. and Empathetic Al, which could be used for "chatbots"
does not have "feelings" and "emotions" in the same way as human do.

The MAIl-bias or the bias relevant to the medical artificial intelligence is an unfair
input, processing or output leading to the discrimination in the medical context.
The MAI-bias or MAI-powered algorithmic bias can be categorized into three
main types: 1- Data bias (input bias). 2- algorithmic bias (processing bias). 3—
outcome bias (output bias).

In the sphere of healthcare in general and mental healthcare in particular, Al-
technologies and MAI-systems can play three roles, or can have three functions
in the therapeutic relationship between care providers and care seekers: Al-
enablers, Al-mediators and Al-substitutes of human doctors.

Al-technologies and MAI-systems can play their role as Al-mediators through some
social media forums, platforms or devices of virtual agents like Chatbot and Avatar.
The application of contractual liability and three types of extra—contractual or non—
contractual liability, namely the civil liability from personal acts, the vicarious
liability and the liability from mechanical machines in the sphere of medical Al,
can be encountered by many difficulties, particularly the proof of the causation or
causal link between the algorithmic bias and damage.

strict-liability is the most suitable civil liability system, in the sphere of healthcare
in general and mental healthcare in particular, to compensate the victims of
misdiagnosis and mistreatment, triggered by MAI-powered algorithmic biases,
inserted simultaneously by many Al-actors. Since it is based on the element of
the damage rather than the fault, that is difficult to be proved, due to the multitude
of such Al-actors as Al-designer, Al-developer, Al-processor, Al-operator, Al-
trainer, Al-tester, or even Al-programmer, whose biased smart data might break,
cut-off or even disrupt the causal link between other Al-biases and the damage

put on the victims.
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Second: Recommendations: After reflecting the outcomes of the study,

the researcher suggests two significant recommendations:

1-

The researcher recommends that the Iraqi law—-maker adopt the strict-liability
system to compensate victims from MAIl-powered algorithmic biases, caused
simultaneously by many Al-actors. given the multitude of the Al-actors affecting
the Al-machine learning. Therefore the researcher suggests that the Iraqi
legislator adopt the following text: (The liability from the Al-powered algorithmic
biases, arising from the biased Al-algorithm software, caused by many Al-actors,
must be founded only on the basic element of the damage, without needing to
prove the element of the fault or bias).

The researcher recommends that the Iraqi legislator adopt MAI-ethics and ethical
norms and standards of medical Al sin the field of healthcare, and make use of all
the nine ethical norms studied in this research, in order to avoid or at least
minimize the negative effects of Al-powered algorithmic biases. Therefore the
researcher suggests that the Iraqi legislator adopt the following texts: concerning
the necessity of adopting the ethical norm of transparency: (Healthcare
professionals have the obligation of the disclosure of the information concerning
the risks of Al-powered algorithmic biases arising from diagnostic and curative
Al-technologies and MAI-systems). Regarding the ethical norm of trust:
(successful therapedutic relationships in medical Al between healthcare professionals
and patients must be based on trust). As to the ethical norm of honesty: (Al systems
and technologies must be designed and trained to admit uncertainty and tell the truth
in the sphere of medical Al). As for the ethical norm of empathy. (healthcare
professionals must understand patients' emotions, feelings and sentiments, and
respond to them before making decisions. In the sphere of medical Al, MAI
technologies and MAIl-systems must be designed and trained to understand human
impact before making decisions). Concerning the ethical norm of fairmess: (MAI
technologies and MAIl-systems must be designed, developed, trained, tested and
used, so that they achieve fair and just outcomes in medical Al. Algorithmic fairness
is the best mathematical way to revise biased algorithms or algorithmic biases).
Regarding the ethical norm of privacy: (MAI technologies and MAI-systems in
healthcare must be designed to enable the care providers' fiduciary obligation of data
protection of the highly sensitive information).

The researcher recommends that the Iraqi legislator authorize medical institutions
concerned with mental healthcare, to use Al-technologies and MAI-systems as MAI-
mediators in the therapeutic relationship between care providers and care seekers,
through some social media forums, platforms or devices of virtual agents like Chatbot
and Avatar. Therefore the researcher suggests that the Iraqi legislator adopt the
following text: (medical institutions concerned with mental healthcare are authorized to use
Al-technologies and MAIl-systems as MAI-mediators, through some social media forums
and platforms, in the therapeutic relationship between care providers and care seekers).
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Abstract:

The development of artificial intelligence applications in the modern era is
witnessing complex legal challenges at the level of private international law as a result
of its cross-border nature. An intelligent system may be developed in one country and
operated in another, while the damage occurs in a third country. In such cases, disputes
arising in this field raise issues related to determining the applicable law. Therefore,
the problem, given the international nature of these technologies, lies not only in the
occurrence of the resulting damage, but also in the absence of a clear legislative
regulation that determines how to address it and compensate those affected. Therefore,
it becomes necessary to activate the role of immediate rules and develop them
by benefiting from comparative experiences as an important and necessary step to
ensure a balanced legal regulation that achieves legal security and enhances confidence
in the use of intelligence applications in various fields of life; This is because it
represents a category of mandatory legal rules that reflect the state's will to protect
public order and the fundamental interests of individuals. This gives it a special
binding force that places it above other legal rules. It should be noted that addressing
this issue is not limited to recent legislation enacted,but also necessitates activating the
role of relevant international agreements and treaties. These are crucial for filling
legislative gaps and ensuring effective legal protection for individuals, as well as
regulating the use of artificial intelligence applications in Iraq in a manner that aligns
with technological advancements.
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(1) Amos Shapira, The Interest Approach to Choice of Law (The Hague: Martinus Nijholl,
1970).p.9. ISBN 978-94-017-0019-1.

(2) Judgment of the Court (Grand Chamber), Google Spain SL and Google Inc. v Agencia
Espaiiola de Proteccion de Datos (AEPD) and Mario Costeja Gonzalez, Case C-131/12,
EU:C:2014:317, 13 May 2014, concerning the interpretation of Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protection of individuals
with regard to the processing of personal data and on the free movement of such data.
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(1) UNESCO, Recommendation on the Ethics of Artificial Intelligence, 2021, paras.( 21, 46, 47, 54, 60).

(2)Article(2) in Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June
2024 laying down harmonised rules on artificial intelligence and amending Regulations (EC) No
300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144
and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act) (Text with
EEA relevance): (a)”’providers placing on the market or putting into service Al systems or placing on
the market general-purpose AI models in the Union, irrespective of whether those providers are
established or located within the Union or in a third country”(c)”providers and deployers of Al
systems that have their place of establishment or are located in a third country, where the output
produced by the Al system is used in the Union”.

(3) Article(4) Framework Act on the Development of Artificial Intelligence and the Creation of a
Foundation for Trust (South Korea, enacted 2025, in force 2026).“(1)This Act shall apply to any
conduct performed outside the country if the conduct has an impact on the domestic market or
users.(2) This Act shall not apply to artificial intelligence prescribed by Presidential Decree, which is
developed and used solely for the purpose of national defense or national security”.

(4) Aricle(2) inLaw on Artificial Intelligence (Vietham, Law No. 134/2025/QH]15, adopted by the National Assembly on
10 December 2025).”This Law applies to authorities, organizations and individuals in Vietnam; and foreign
organizations and individuals participating in Al activities in Vietnam”.
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(1)Article(1):2.“Le disposizioni della presente legge si interpreta-no e si applicano conformemente al
regolamento (UE) 2024/1689 del Parlamento europeo e del Consiglio, del 13 giugno 2024”.

(2) Case 155/79 AM & S Europe Limited v Commission of the European Communities [18 May
1982] ECR 1575.

(3) Hannah L. Buxbaum, '"Mandatory Rules in Civil American Review of International
Arbitration Vol. 18. Litigation: Status of the Doctrine Post-Globalization.", Vol. 18,2007,p.22.

(4) Michal Wojewoda,(2000). Mandatory rules in private international law: With special reference to the
mandatory system under the Rome Convention on the law applicable to contractual obligations.
Maastricht Journal of European and Comparative Law, 7(2),p.183-213.

(5) Clearview Al Inc v Information Commissioner, Upper Tribunal (Administrative Appeals
Chamber), 8 October 2025.
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(1)Article(3,6.7) in Framework Act on the Development of Artificial Intelligence and the Creation
of a Foundation for Trust (South Korea, enacted 2025, in force 2026).

(2) Symeon C. Symeonides, The American Choice-Of-Law Revolution, Past, Present and Future.
Leiden: Martinus Nijhoff Publishers, Vol. 4, 2006.P15.

(3) Avtar Singh, Law of Consumer Protection, Principles and Practice being a Study of the Consumer
Protection Act 1986, Fourth Edition. New Delhi: Eastern Book Company, 2005. P. 62.

(4) Shapira, Amos. The Interest Approach to Choice of Law. The Hague: Martinus Nijholl, 1970. P. 64.

(5) Miintysaari, Petri. The Law of Corporate Finance: General Principles and Eu Law, Vol. II:
Contracts in General. Berlin: Springer-Verlag Berlin Heidelberg, 2010.p.116.
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(1) Article (5) in Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13
June 2024 laying down harmonised rules on artificial intelligence and amending Regulations
(EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and
(EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial
Intelligence Act) (Text with EEA relevance)

(2) NJCM v Netherlands (SyRI case), ECLI:NL:RBDHA:2020:865, 2020.

(3) Judgment of the Court of 17 December 1970.Internationale Handelsgesellschaft mbH v
Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel. Reference for a preliminary ruling:
Verwaltungsgericht Frankfurt am Main - Germany.Case 11-70.
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(1) Omri Ben-Shahar and Ariel Porat, Personalizing Mandatory Rules in Contract Law,
University of Chicago Law Review, Vol. 86, p. 255 260, (2020); Coase-Sandor Institute for
Law & Economics Research Paper No. 855; University of Chicago Public Law Working Paper
No. 680, 29 pages, originally written May 23, 2018, last revised April 1, 2025.
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Abstract:

Artificial intelligence is considered one of the modern digital technologies that has
been rapidly evolving and exerting a significant impact on society and the
enhancement of human well-being. Its applications provide numerous developmental
benefits, in addition to its importance and various advantages that have attracted global
attention and interest. However, despite the benefits it offers, algorithm-based artificial
intelligence can pose risks and significant challenges to human rights and freedoms, as
it may substantially undermine the rights and liberties of individuals. This study
focuses on examining the implications of the use of artificial intelligence technologies
on fundamental human rights and freedoms. In light of the digital transformations
currently taking place, issues arise regarding the exercise of rights and freedoms, as
well as the adequacy of international legal frameworks concerned with human rights in
addressing the challenges posed by artificial intelligence.

Keywords :Artificial Intelligence, human rights and freedoms, algorithms, human
Intelligence, international conventions.
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(2) Gabriel Bangura, The European Union Artificial Intelligence Act: Mitigating Discrimination in
in Artificial Intelligence Systems, Master’s thesis, University of Applied Arts Vienna, 2024,
p-15.
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